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SE A;

This is 2 Consent Onder issued umder the authority of § 10.1-1182, 10.1-1184, and 10.1-
1455(F) of the Code of Virginia (1950), as amended, by the Virginia Waste Management Board
and under § 10.1-1182,10.1-1184, and § 10.1-1316(C) of the Code of Virginia (1950}, as
ammended, by the State Air Pollution Contro! Board to Henry Brabham to resolve certgin
violations of environmental laws and/or regulations.

ON B: itions

Unless the context clearly indicates otherwise, the following words and terms have the
meaning assigned to them below:

1. wy7a. Code” means the Code of Virginia (1950), as amended.

2. wwaste Board” means the Virginia Waste Managernent Board, a permanent
collegial body of the Commonwealth of Virginia as described in Code §§ 10.1-

1401 and 10.1-1184.

3. “Air Board” means the State Air Pollution Control Board, a permanent collegial
body of the Commonwealth of Virginia as described in Code §% 10.1-1301 and

10.1-1184,

4, “Department” or “DBEQ” means the Department of Environmental Quality, ap
agency of the Commonwealth of Virginia as described in Va. Code § 10.1-1183.

5. “Trirector” means the Director of the Department of Environmental Quality.
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6.
7.
8.

9.

1.

SECTION C; Findjogs of Fact and Copclusjons of Law - |

“Order” means this document, also known as a Consent Order.

“Henry Brabham” means the individual owner of the Site.

[

uGite™ roeans the strocture located at 5151 North Fork Road, Ironto, Virginia,

“WCRO” means the West Central Regional Office of DEQ, located in Roanoke,
Virginia. :

Mr. Henry Brabham owns and leases the Site in Tronto, Virginia. This site is _ 5
jeased to Brabham Petroleum Company and is subject to the Virginia State Air ; |
Pollution Control and the Virginia Solid W aste Management Laws and 4 j

Regulations. : }
Russell Short, Inc. was contracted by Mr. Henry Brebham to demolish and

. dispose of a building sexvicing the gas station at the Site.

On Tucsday, Jupe 8, 2004, DEQ staff observed smoke sterming from a pile of

burning debzis at 5151 North Pork Road. Upon inspection of the site, DEQ staff |
obeerved employees of Russell Short, Inc. conducting an open butn of mixed ' |
demolition debris. DEQ staff questioned the employees and was informed that |
the debeis was from the demolition of the former building servicing the gas -’
station.

The employees stated that they were contracted by Henry Brabham to remove the
structure and dispose of it. The Russell Short, Inc. employees stated that all
further questions need to be directed towards the Site owner, Mr. Henry Brabham.

Staff then attemnpted to contact Mr. Brabham at the storefront and was directed fo
a Mr. Ed Fortune, a site maintenance foreman, Mr. Fortune proceeded to
dsscribe the situation at the site and stated that Mr. Brabham had received
approval from the Jocal Fire Marshall to burn the demolition debris. Staff
informed M. Fortune thst the burning of was not allowed under DEQ regulations
and that DEQ would pursue enfoscement actions for this activity.

On July 24, 2004, DEQ issued a Notice Of Violation to Mr. Henry Brabham and
Russell Short Excavating for violations of Virginia Air Pollution Contro} and
Virginia Solid Waste Management Laws and Regulations. The observations
above are cited under the following regulations. :
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| Section 9 VAC 5-40-5620.C of the State Air Pollution Contro] Board Regulations
ctates that no owner or other person shall cause or permit open burning for the
| disposal of petroleum based materials.

Section 9 VAC 5-40-5620.F of the State Air Pollution Control Board Regulations
states that no owner or other person shall dispose of waste by open burning.

Section 9 VAC 20-80-80 of the Virginia Solid Waste Management Regulations,
states the following:
A. Prohibition
1. No person shall own, operate, oT allow to be operated on his property
any sanitary landfill or other Site for the disposal, treatment or
storage of solid waste in a mamner that constitutes open dumping as
provided for in Part IV (9 VAC 20-80-170 et seq.) of this chapter.

7. No person shall dispose of solid waste in open dumps as defined in
Part IV of this chapter.

B. Any person who violates subscction A of this section shall immediately
cease accepting additional wastes and shall initiate such cleanup or
carrective actions &s are required by Part IV of this chapter to slleviate
the conditions that cause the Site to be classified as an open durap or to
take other appropriate measures to abate improper management of
waste.

Section 9 VAC 20-80-90 of the Virginia Solid Waste Maunagement Regulations,
states the following:
A. Prohibitions and duties
1. No person shall operate any landfill or other Site for the disposal,
treatment or storage of solid waste without a permit from the
2. No person shall allow waste to be disposed of or otherwise managed
on his property without a permit from the director.
3. It shall be the duty of all persons to dispose of or otherwise manage
their solid waste in a legal manner.
B. Any person who violates 9 VAC 20-80-90.A shall immediately cease
treatment, storage or disposal of eny additional waste and ghall ipitiate
such removal, cleanup or corrective actions as required by Part IV of

this chapter.

Section 9 VAC 20-80-180.B.7.a of the Virginia Solid Waste Management -
Regulations, states the following:
B. Any site, other than a municipal solid waste landfill as defined in
| subsection A of this section, that meets any of the following criteria
| shall be classified as an open dump: :
; 7. Open bumming,
a.The site or practices that engages in open burning of residential,
commercial, institutional or industrial solid waste.
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On August 11, 2004, DEQ) staff met with Mr. Henry Brabham to discuss the
aforementioned issues. During this meeting, M. Brabham stated that he had
contacted the Tronto Volunteer Fire Department as to the legality of burning the
debris. He stated that the Volunteer Fire Chief provided verbal approval for the
burning and suggested the {ocation of the burn site. Mr. Brabham also informed
DEQ staff that the exaployees of Russell Short, Inc. were acting upon his

instructions to burn the debris.
g. Upon Jearning of the conflict in burning, Mr. Brabham stated that he had the

employees cover the debris pile with dirt and transport the remainder of
demolition materials to the Roanoke 'Valley Resource Authority. Mr. Brabham

provided DEQ staff with copies of the invoices for disposal.

7.

o.  OnAngust 16, 2004, DEQ staff met with Mr. Russell Short to discuss the
afarementioned issues. Mr. Short staied that his employees were acting as -
contractors and that Mr. Brabham ingtracted his employess to burn the debris.
DEQ staff then provided Mr. Short with a copy of Virginia's Open Buming

Regnlations.

' OND: A t and Order
' areuznt to Va. Code §§10.1-1309 and 10.1-1316

By virtue of the authority granted it p ‘
(Air), and §10.1-1455 (waste), and wpon consideration of Va. Code § 10.1-1186.2, the Air Board

and the Waste Board orders Henry Brabbam, and Henry Brabham voluntarily agrees, to pay &
civil charge of One Thousand Eight Hundred Forty Dollars ($1,840.00) in scitlement of the .
violations cited in this Order. '
This civil charge shall be paid within 30 days of the effective date of this Order. Payment
shall be made by check, certified check, money order or cashier’s check payabie to the
wTreasnrer of Virginia”, delivered 0!

Receipts Control

Department of Environmental Quality

Post Office Box 10150

Richmond, Virginia 23240
The payment shall include Henry Brabham’s Federal ID number or Social Security
Number if Henry Brabham does not have a Federal ID number and shall state that it is being
tendered in payment of the civil charges assessed under this Ordez.

SECTION E: Adminisfrative Provisions
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1.

The Air Board and/or Waste Board may modify, rewrite, or amend the Order with
the copsent of Henry Brabham, for good cause shown by Henry Brabham, or on

its own motion after notice and oppornumnity t be heard.

This Order only addresses and resolves those violations specifically identified
herein, including those matiers addressed in the Notice of Violation issned to
Henry Brabham by DEQ on July 24, 2004. This Order shall not preclude the Air
Board, Waste Board, or the Director from taking any action authorized by law,
including but not limited to: (1) taking any action authorized by law regarding any
additional, subsequent, or subsequently discovered violations; (2) seeking
subaeguent remediation of the Site as may be authorized by law; or (3) taking
subsequeat action to enforce the Order. This Order shall not preciude appropriate
enforcement actions by other federal, state, or Jocal regulatory authorities for
matters not addressed herein.

Por purposes of this Order and subsequent actions with respect to this Order,
Henry Brabham admits the jurisdictional allegatiops, factual findings, and
conclusions of law contained herein.

‘Henry Brabham congents to Venue im the Circuit Court of the City of Richmond
for any civil action taken 10 enforce the terms of this Order.

Henry Brabham declares it has received fair and due process under the
Administrative Process Act, Va. Code §§ 9-6.14:1 e1 5eq., and the Air Pollution
Control Law and it waives the right to any hearing or other administrative
proceeding autharized or required by law or regulation, and to any judicial review
of any issue of fact or Jaw contained herein. Nothing herein shall be construed as
a waiver of the right to any administrative proceeding for, or to judicial raview of,
any action taken by the Board to enforce this Order.

Failure by Henxy Brebham to comply with any of the terms of this Order shall
constitute & violation of an order of the Air Board and Waste Board. Nothing
herein shall waive the initiation of appropriate enforcement actions or the
;ssuance of additiona) orders 28 appropriate by the Air Board, Waste Board, or the
Director as a result of such violations. Nothing herein shall affect appropriate
enforcement actions by any other federal, state, of local regulatory suthority.

If any provision of this Order is found to be unenforceable for any reason, the
remainder of the Order shall remain in full force and effect.

Henry Brabham shail be responsible for failure to comply with any of the terms
and conditions of this Order unless compliance is made impossible by earthquake,
flood, other acts of God, war, strike, or such other occuzrence. Henry Brabham
shall show that such circumstances were beyond its control and not due to a lack
of good faith or diligence on its part. Henry Brabham shall notify the DEQ
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Regional Director in writing whea circumstances arc anticipated to occur, are
occurring, ot have occurred that may delay compliance or cause noncomplisnce
with any requirement of the Order. Such notice shall set forth:

a. the reasons for the delay or noncompliance;

b. the projested duration of any such delay or noncompliance;

the measures taken and to be taken to prevent or minimize such delay or
noncompliance; and

C-

d. the timetable by which such measures will be implementad and the date
full compliance will be achieved.

Failure to so notify the Regional Director within 24 hours of learning of any
condition sbove, which the parties intend to assert will result in the impossibility
of compliance, shall constitute 2 waiver of any claim to insbility to comply with a

_ requirernent of this Order.

10.

11.

12.

This Order is binding-on the parties hereto, their successors in interest, designees
and assigns, jointly and severally. )

“This Order shall become effective upon execution by both the Director or his
designee and Henry Brabham. Notwithstanding the foregoing, Henry Brabham
agrees to be bound by any compliance date, which precedes the effective date of
This Order shall continve in effect unti] the Director, Air Board, or Wastc Board
terminates the Order ip his or its sole discretion upon 30 days written notice to
Henry Brabham. Termination of this Order, or any obligation imposed in this
Order, shall not operate to relieve Henry PBrabham from its obligation to comply

with any statute, regulation, permit condition, other order, certificate,
certification, standard, or requirement otherwise applicable.

By its signature below, Henry Brabham voluntarily agrees to the issuance of this
Order.



“Heriry Brabham
Comsent Order
Page70f7

And1tlssr.>0RDEREDth:lsdayof 12-29 |

St &;M

Robert G. Burnley, Director
Department of Environmental Quality

‘Henry Brabham voluntarily agrees to the issuance of this Order.

By: M}/%
atﬁ:_%ﬁ.—- 24, Do &L

Commonwealth of Virginia
City/County of Wooacke

The foregoing document was signed and acknowledged before me this E’\ day of

Ofdober ., 2004,by_Henan ). bobhan IV whois

(name)

OV . for Henry Brabham, onbchalfofthe
(fitle) :E: ! )

Notary Public

My commission expires: _\ULML —60!300\_@




